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1. Introduction

1.1 Best practice guidance developed as part of the National e-Procurement Project suggests that
councils concerned with the sustainability of their local economy should consider how to include
local SME suppliers when developing their procurement and e-procurement strategies. This
guideline has been written to help procurement managers in Local Authorities understand what
they can and cannot do to achieve this objective within the public sector procurement
processes, and the legal framework in which it operates.

1.2 This paper deals with the European Commission Treaty and EU and UK Regulations in relation
to Public Sector purchasing. It indicates what you can do (in red italics) and provides case study
examples to illustrate the points made.

1.3  The purpose of these regulations is to support the objectives of the European Community to

remove barriers to trade and create a free internal market. In addition they are intended to
ensure open and fair competition for all European businesses across member states. The
prime principle embodied in these regulations is that of non-discrimination, free movement
within the European Union and open competitiveness. It is important to recognize that any steps
taken to help and include local SME suppliers must remain within this framework.
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2.2

2.3

Developing a coherent approach
A successful procurement process requires a clear, systematic, and consistent strategy. Such a
strategy will normally break a procurement process into the following stages:

Determining the requirement, designing the contract (known as ‘packaging the contract’ or
‘making a business case’) and determining the best procurement process.

Tendering and contracting
Monitoring contract performance

A strategic approach to procurement requires action on three levels:

A high level statement of policy and strategy (normally addressing the relationship between
procurement policy and broader corporate objectives)

Detailed guidance on the approach to be taken to the design of the contract specifications
Standing orders regulating the tendering and contracting processes

In order for a local authority to provide the best opportunity for local Small and Medium Sized
Enterprises to tender for and provide goods and services to meet their service delivery
requirements, it should:

Ensure that development of the local economy or other employment, regeneration or
economic issues are included as part of its corporate objectives in its Corporate Plan,
community plan or other policy statement.

Include a statement in its procurement strategy that its procurement activity should help to
develop the local economy and assist in achieving wider corporate objectives.

This will allow these corporate objectives to be used in determining the design of tender
specifications and in the selection of successful bidders.

The standing orders of an authority can include innovative types of client-contractor
relationships in procurement, such as partnerships.

Case study

Bristol City Council includes the development of the local economy as a concern in its
procurement strategy.
“Strategic procurement will continue to contribute to achievement of BCC's corporate aims
of
Investing for a sustainable environment
Building a thriving economy
Achieving lifelong learning
Promoting health and well-being
Strengthening local communities
Delivering value for money”

30f 23



S 7
Delivering e-Procurement @
J

local e-gov | National Project

local e-gov

Detailed Guideline: Best Value, EC Treaty and EU Re gulations

3.2
3.2.1

3.2.2

3.2.3

Competition and the Obligation to obtain Best Val  ue

The specific legislation and statutory guidance which regulates public bodies' procurement
powers are:

Part | of the Local Government Act 1999 (LGA 1999), supplemented by the Local
Government (Best Value) Performance Plans and Reviews Order 1999, and the new Office
of Deputy Prime Minister statutory guidance

Section 17 of the Local Government Act 1988 (LGA 1988)

Best Value

The Local Government Act 1999 subjects local authorities to an obligation to secure continuous
improvement in the way in which it functions, having regard to a combination of economy,
efficiency and effectiveness. In the context of procurement, best value for money means
choosing the option or bid that offers "the optimum combination of whole life costs and benefits
to meet the customer's requirement.”

There are three main obligations under Best Value that affect procurement.

a) Authorities are required to conduct Best Value reviews of their functions. In the reviews, an
authority is required to:

Challenge why, how and by whom a services is being provided

Compare their performance with others across a range of relevant indicators, taking into
account the views of both service users and potential suppliers

Consult with local stakeholders as to their experience of local services and their
aspirations for the future

Use fair and open competition wherever necessary as a means of securing efficient and
effective services.

b) An authority must consult the representatives of taxpayers, the representative of service
users and the representatives of persons having an interest in any area within which the
authority carries out functions.

c) An authority must prepare a local performance plan for each financial year in accordance
with any Order made or guidance issued. An authority is required to report its progress
against Best Value Performance Indicators (BVPIs), which reflect the importance that is
attached to services delivery at the local level.

Under Best Value, each department of a Local Authority has the opportunity to ensure that
strategic Corporate Objectives are integrated into the way in which that department procures
goods and services, through specification and contract conditions. It is important to be clear
about which objectives are included into which procurement activity — as a blanket approach is
less likely to achieve results, and more likely to be subject to challenge. Il.e. Construction
contracts should incorporate environmental considerations such as sustainable sources of
materials and low embodied energy; Contracts for the provision of services are best used to
achieve social objectives as these more closely fit with the purpose of the procurement.
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3.3
3.3.1

3.3.2

3.4
3.4.1

3.4.2

WHAT YOU CAN DO:

Through its Best Value consultation processes, an authority can seek the input of local
SMEs on the provision of services to find the value that can be added by those SMEs to the
services required. A dialogue with SMEs is encouraged at this stage to help an authority to
find the link between the services needed by the community and the services that can be
supplied locally.

Authorities can develop their market intelligence and appraisal skills to identify the
capabilities of potential local SME suppliers and to design a business case for local SMEs.

An authority may design its specification and award criteria according to the value that local
SMEs can add to the service required, for example, sustainability, quality, fuel efficiency,
replacement cycles, benefits to local people, community safety, diversity, good workforce
management.

Non-commercial considerations

The Local Government Act 1988 forbids authorities from requiring or taking into account non-
commercial matters in procurement. Non-commercial considerations are listed in the Act. But
the criteria that they have in common are: -

They are not commercially related to the contract, or/and

Contract obligations relating to how a contractor runs his business (beyond what is required
by law)

Example:

An authority may require that service providers’ staff are fully trained to undertake the
contracted service delivery, and request sight of their corporate training policy, but may not
specify that the provider must use a specified local training programme for their staff.

An authority may require the use of sustainable hardwood in its contract for construction of a
local school, but may not say that the authority will select a contractor who only uses
sustainable hardwoods in all his contracts — as this interferes with how the contractor
undertakes business for other clients.

Contract Design

It is the duty of authorities to choose a suitable procurement method for each service in order to
achieve Best Value. This may lead to some services being packaged and let in discreet parcels
to suit local delivery to achieve a competitive quote, or some goods being purchased from
suppliers who remove and recycle all packaging materials as part of the contract giving a better
whole life cycle costing. Authorities can publish details of large contracts let so that local SMEs
can approach the prime contractor for sub-contract work.

The contract design stage can be divided into four steps:

Defining the services required

v

Understanding the market

v

Setting the broad terms of the contract

v

Choosing the appropriate procurement route
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WHAT YOU CAN DO:

An authority should consider how the service contributes fully to its local economy in
deciding what it wants to procure and how it wants to deliver that service.

Case study

The London Borough Of Newham and Bristol City Council have both undertaken
comprehensive supplier analysis. This helps the Councils to understand the value of local
SMEs in relation to procuring the services, works and goods that may be required.

Bristol City Council has facilitated a number of workshops to introduce its e-procurement
procedures to SMEs.

An authority may find there are advantages in packaging a contract into smaller service
elements to enable SMEs to compete to provide those services. For contracts that fall below
the EU thresholds this can be done without challenge. (For guidance on aggregation under
EU regulations see Paragraph 4.11)

An authority may take into account the possibility of using more than one supplier.
Economies of scale work both ways, as a number of smaller providers may be more
competitive than a single large supplier. This will increase market opportunities for local
SMEs.

An Authority may publish its existing and proposed contracts on its website to inform local
SMEs of impending work and identify larger contractors who may be seeking local sub-
contractors.

Case Study

Leicestershire County Council has developed a mixed economy for its domiciliary care
services, including home care and supply of meals. .By introducing a small number of
alternative suppliers, the Council has been able to increase the supply of home care, while
controlling costs.

Barnsley Council seeks an option to provide "litter, debris and detritus free roads and
pavements along with tidy grassed area and hedges with all trees and shrubs pruned". A
range of options was considered. The Council finally chose a mix of procurement options (in-
house and partnership). The Council has chosen "the most suitable competitive options for the
different parts of the services".

An authority should ensure that the tendering process is appropriate to the size and
complexity of the requirement.

An authority needs to keep tender documentation concise and jargon-free and provide a
contact point for suppliers who may require further information.

European Treaty, Directives and UK regulations may impose some restrictions on the
Procurement Method. However, within these regulati  ons an Authority’s ability to utilise
procurement to deliver its core objectives needs to become imbedded in the

specification and conditions of the contract.
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4.2
42.1

4.2.2

4.2.3

The EC Treaty

The European laws that are the most important for public procurement are Treaty articles and
Directives. The European Treaty prohibits the restriction or distortion of competition within the
Community. It applies to all "undertakings" engaged in an economic activity. This includes public
bodies carrying out public procurement

All bodies involved in public procurement must adhe re to the European Treaty
regardless of the value of the contract.

Treaty articles

Treaty articles are comparable to a written constitution. The treaty embodies four primary
principles: the free movement of persons, goods, services, and capital, and an important
secondary principle - non-discrimination.

In setting out the conditions of a contract, an authority must always check whether the
conditions of a contract have the anti-competitive effect on trade within the community. A local
authority may include a choice of jurisdiction clause in its contract conditions, insisting that all
the disputes about that contract should be resolved in British courts. A local authority may notify
its contracts to the European Commission to seek an exemption from European competition
law, if it suspects that the conditions may have anti-competitive effect.

In matters related to an authority’s actions which may restrict the free movement of goods etc.
within the EU there are a number of principles that can be applied: -

WHAT YOU CAN DO:

For the unique subject matter of a contract, an authority may insist on a British standard,
because of the nature and the purpose of the goods, services or works required. For
example, a UK authority may always require a car for left hand driving rather than right hand
driving.

An authority may specifically use standards of freshness for foods, and justify its
specification on the grounds of protection of the health, and life of, humans.

An authority may insist on a contract clause that refuses acceptance of products produced
by illegal labour. This may be on the basis of public morality.

For a project relating to national security, an authority may exclude certain providers on the
basis of public security.

For a project in relation to national archaeology, culture and history, an authority may insist
that the provider's staff have a strong background and understanding of British culture and
history.

For a construction contract, an authority may set out the environmental specifications for the
building itself, and environmental conditions for the process of building.
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EC Directives and the Implementing Regulations

5.1 Procurement in the public sector is mainly regulated by four Directives. They are:

The Works Directive (93/37/EEC, amended by the Directive 97/52/EEC, the Directive
2001/78/EEC.

The Supply Directive 93/36/EEC, amended by the Directive 97/52/EEC, the Directive
2001/78/EEC.

The Services Directive (92/50/EEC, amended by the Directive 97/52/EEC, the Directive
2001/78/EEC.

The Public Sector Remedies Directive (89/665/EEC, amended by the Directive 97/52/EEC,
the Directive 2001/78/EEC.).

5.2 In the UK, these Directives are implemented by:

The Public Works Contracts Regulations 1991, amended by the Public Contracts (Work,
Services and Supply) (Amendment) Regulations 2000 and the Public Contracts (Works,
Services and Supply) and Utilities (Amendment) Regulations 2003;

The Public Supply Contracts Regulations 1995, amended by the Public Contracts (Work,
Services and Supply) (Amendment) Regulations 2000 and the Public Contracts (Works,
Services and Supply) and Utilities (Amendment) Regulations 2003

The Public Services Contracts Regulations 1993, amended by the Public Contracts (Work,
Services and Supply) (Amendment) Regulations 2000 and the Public Contracts (Works,
Services and Supply) and Utilities (Amendment) Regulations 2003.

5.3  The Directives need only be referred to when the UK Regulations do not have corresponding
provisions. In such cases, an authority will be required to follow the Directives. This is because
an individual can bring legal action against a public body that does not implement the Directives
correctly.

5.4  Although the Directives and Regulations provide detailed tendering rules on procurement, these
rules only apply to certain defined procurement activities taken by defined public bodies within
the Directives and Regulations. The following framework may be guidance for a contracting
authority to consider whether a contract for the acquisition of goods, works or services is subject
to the EU procurement rules.

55 The framework

Are you a "contracting authority” under
the Regulations?

v

Will the contract be for goods, works or

services as defined by the Regulations? N*‘

v European Treaty principles

apply
Does the estimated value of the contract /

exceed the threshold? No

v

Apply the relevant regulations

8 of 23



©

Delivering e-Procurement

local e-gov | National Project

local e-gov
Detailed Guideline: Best Value, EC Treaty and EU Re gulations

5.6 Definition of a ‘contracting authority’ as governed by the Directives and Regulations

5.6.1 There are three main types of public bodies covered by the implementing Regulations:

Public bodies expressly listed in Regulation 3(1), e.g. the government departments, two
Houses of Parliament, local authorities, fires and police authorities, public health authorities

Other authorities falling within a general definition of "any non-commercial public body"
Joint associations involving any organisations within the above two categories

5.6.2 A non-commercial public body will be a “contracting authority” if:
Itis set up for the specific purpose of "meeting needs in the general interest”, and
The bodies are financed, supervised or appointed by "other contracting authorities”, and
The body is "non-commercial”.

5.6.3 The following bodies may be non-commercial public bodies.
A body set up privately where a contracting authority becomes involved.

A legal body carrying out “public interest activities” such as the Equal Opportunities
Commission.

A Government funded educational institution such as a University.

Contractual joint ventures involving a contracting authority, or purchasing consortiums of
contracting authorities.

5.7  The activities governed by the Regulations and Directives are contracts for Supply, Works or
Services . There are separate regulations dealing with supply, works or services contracts.

5.7.1 A public supply contract is a contract:
For the purchase of "goods"("Goods" do not include land "or the product of an activity"), or
The hire of "goods" with or without the sitting or installation of those "goods" .

5.7.2 A public works contract is a contract:
For the carrying out of a “work” or works

Under which the authority engages a person to procure a work "by any means" (see below
for definition).

5.7.2.1  A"work" is defined as including:
Building and civil engineering work
Construction of office blocks, hospitals or other buildings;
Civil engineering construction of roads, bridges, railways;
Installation work of, for example, heating and electric equipment;
Completion work such as tiling and papering.
Maintenance of buildings
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5.7.2.2

The following activities may also be regarded as a works contract:

A contract where an authority engages a provider to act as agent for the authority
in letting contracts

An agreement where a developer constructs a building on his own land
(according to an authority's needs) and undertakes to transfer the land and
structure to the authority upon completion or at a later date.

5.7.3 A public services contract is one under which the authority "engages a person to provide
services". The Services Regulation divides services into two categories: "Part A services" and
"Part B services" (See appendix A).

5.8
58.1

5731

5.7.3.2

Part A services are listed in Part A of Schedule | to the services Regulation.
Contracts for Part A services are subject to the Regulation, including tendering
procedural rules, specifications, pre-qualifications, etc.

"Part B services" are subject only to limited provisions - rules on technical
specifications, contract award notices and submission of statistical reports. Part B
services are all those services set out in Part B of Schedule | to the services
Regulation. In addition they include all those services that fall outside of Part A.
Where a contract involves both Part A and Part B services, its classification is
determined by the service that has the greatest value of the contracts. See the
Appendix for detailed lists of Part A and Part B services.

WHAT YOU CAN DO:

Health and social services, recreation and cultural services, legal and personnel services all
fall within Part B of Services Regulation 6. They are not subject to the full tendering
procedural requirements of the regulations. In this respect, as long as the Treaty principles
are applied, and best Value principles are adhered to, authorities have considerable
freedom on how to procure these services for the benefit of the community.

5.7.3.3

5.7.3.4

The Services Regulation does not apply to particular services such as the
Broadcasting services; voice telephony and other communication services;
arbitration or conciliation services; certain financial services (such as those in relation
to the issue, purchase, sale or transfer of securities or other financial instruments);
central banking services and the research and development services. For a complete
list see Services Regulation 6.

Mixed contracts. The rules and interpretation of what constitutes a mixed contract
and what thresholds ably are complicated, and procuring officers should refer to their
legal departments for advice.

Exemptions to the Regulations

Not all supply, works and services contracts are subject to the Regulations. Contracts expressly
excluded are:

Secrecy and security derogations

Concerning defence equipments

International agreements involving other states
International agreements on the stationing of troops
International organisations
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5.8.2

5.8.3

5.9
591

5.9.2

5.10
5.10.1

5.10.2

5.10.3

5.11
5.11.1

There are specific exclusions within the Services Regulation that concern:
Contracts for the acquisition of land

Public services contracts where services are provided by another contracting authority. This
contracting authority must have either an exclusive right to provide the services or an
exclusive right that is necessary for their provision.

There are specific exclusions within the Works Regulation that concern:

Certain contracts in water, energy, transport, and telecommunications sectors subject to the
Utilities Regulations;

Public housing scheme works' contracts.

Contract Value

The Directives and Regulations only apply to contracts above a certain value. The threshold
values applicable as of 1 January 2002 are:

Supply and Service
contracts Works Contracts

Local Authorities £154,477 £3,861,932

The sterling/euro exchange equivalent is calculated every two years and is published in the
Official Journal of the European Communities. The present equivalent is due to be amended on
1 January 2004.

Calculating Thresholds

For public works contracts, the value of the contract shall be calculated to include the estimated
value of the completed works, including all fees. Even though the money paid to the contractor
is lower than the threshold, the contract overall is over the threshold and covered by European
Directives on tendering and contract award criteria.

For public service contracts, the authority has to take into account the premium payable for
insurance services and the fees, commissions and other remuneration payable for banking and
financial services.

For public service or supply contracts of uncertain duration, the estimated value is to be the
value of the contract hat the authority expects to give for each month, multiplied by 48. The
same rule applies for a service contract where the duration of the contract is longer than 4
years.

Aggregation of Contracts

The Regulations contain an express prohibition against deliberate contract splitting. When it is
reasonable for the authority to make its purchases in the form of a single large contract, the
aggregation rules require calculating the value of the separate contracts of the same type over a
short period together for the purpose of determining if the value of the contract falls within the
threshold.
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5.12
5.12.1

5.13
5.13.1

5.13.2

WHAT YOU CAN DO:

Contracting authorities can split a large contract into smaller contractual lots, if the authority
wishes to encourage the participation of local SMEs. However all the relevant contracts
must be tendered, appraised and awarded in accordance with the EU directives, regardless
of the size of individual awarded contracts.

Case study

The Department for Work and Pensions packaged its stationary and computer contracts into
4 lots to encourage SMES to tender.

Exceptions to the aggregation rules

The Supply and Service Regulations provide that the aggregation rules do not require the
aggregation of contracts awarded by independent units where the goods or services are
acquired solely for the purpose of that unit, and the decision over whether to purchase has been
wholly devolved to the unit. For Example: - The contracts awarded by an independent unit such
as a school with an independent budget and administration will not be subject to aggregation
rules in respect of all the other schools in the authority area.

There are further exemptions that may help SMEs:

WHAT YOU CAN DO:

For the same type of service delivered over a period of time, a contracting authority can
award a number of contracts of an estimated value of VAT of less than 80,000 Euros (excl
VAT) without reference to the Directives, as long as the total of such contracts does not
exceed 20% of the total value of all contracts for that service. This may give smaller local
SMEs an opportunity to provide such services.

For a particular work, a contracting authority is allowed to award contracts whose estimated
value is less than 1,000,000 Euros (excl VAT). Permission to depart from the Directive is
limited; the aggregate value of such contracts awarded may not exceed 20% of the total
estimated value of all contracts for these works.

Framework arrangements

The phrase ‘framework agreement’ gets used to describe a number of different types of
arrangements. It is best restricted to a contract where one party agrees to supply the other with
whatever supplies, works or services it orders within a particular range. Usually, such a contract
should be for a fixed period and price to a catalogues or a schedule of rates.

If an authority proposes to enter into a framework agreement, it must procure as though it is
purchasing what it anticipates will be its likely maximum requirement during the period of the
contract. However, once the agreement is entered into, the authority can place orders within the
framework without having to advertise and tender each order separately. The orders are placed
under the framework contract.

Case study

The Inland Revenue set up a framework agreement for the provision of office furniture, including
both large and small business. SMEspsoxed to be flexible in providing high standard furniture.
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6.2

6.3

6.4

6.5

Specifications

Specifications are the detailed description of the product, works or service which an authority
wishes to obtain, normally relating to quality, performance, safety or dimensions, design,
costing, testing, inspection and acceptance, quality assurance, terminology, symbols,
packaging, marking and labelling. In the case of service contracts the rules on specification
apply to Part B services contracts as well as Part A contracts. An authority using the open or
restricted procurement procedures is required to draw up specifications as part of the
contracting process.

A purchasing authority can specify precisely what it wishes to purchase. Social, economic and
/or environmental objectives should be pursued as part of the specification, and providing that
the specification is not discriminatory — and does not impose on the successful bidder a
requirement to discriminate, it will not be in breach of UK or EU law, and is unlikely to be
challenged.

A specification should be designed so that all those who might want to tender for the contract,
and have the professional capability to do so, can.

WHAT YOU CAN DO:

A contracting authority may consult with relevant interested providers in developing their
technical specifications —bearing in mind the need to meet particular EU and UK
specification standards for certain goods and services.

When securing goods, works or services through negotiation, a contracting authority must
ensure that the providers invited to deliver clearly understand the characteristics of the
subject matter of a contract where specifications are not defined. (This is often referred to as
a performance specification)

The specification needs to be written to deliver precisely what the council wants.

Under the Supply, Works and Services Directives and Regulations, a contracting authority must
draw up technical specifications by reference to European Specifications wherever these are
relevant, subject to a few limited exceptions. European Specifications cover three types of
standards: 1) British standards implementing European standards; 2) European technical
approvals (ETA’s); 3) common technical specifications. The necessary information can be found
on the websites:

http://www.bsi-global.com/index.xalter :
http://europa.eu.int/comm/enterprise/newapproach/standardization/harmstds

Exceptions - There are certain circumstances in which an authority is not obliged to apply
European Specifications:

Incompatibility and disproportionate cost or technical difficulty
Problems establishing conformity

Incompatibility with national rules

Priority of other community provisions

Innovative projects
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6.6

6.7

6.8

6.9

6.10

6.11

In relation to information technology and telecommunications, rules on specifications are also
regulated in the IT Standards Decision. An obligation to use European or international standards
applies to contracts made by authorities for the supply of equipment relating to information
technology, which covers the systems, equipment, components and software required to ensure
that retrieval, processing and storage of information in all centres of human activity such as the
home, office, and factory. The Decision applies to purchases of a value of 100,000 ECUs and
above. Where the subject matter of a contract is subject to the IT Standards Decision, a local
authority may choose an international standard or a European Specification if they exist.

In addition to those European Specifications, there are other specific Essential Requirements
Directives that set out the general requirements for specific products rather than specific
standards, such as the Construction Products Directive implemented through the Construction
Products Regulations 1991 and the Directive on Telecommunications Terminal Equipment
implemented by the Telecommunications Terminal Equipment Regulations 1992

Before choosing the standards for a product, a procuring officer needs to understand what the
subject matter of the contract is and whether specific EU standards exist for the subject matter
required. If so, it needs to follow those EU standards. Where there are no relevant European
Specifications, purchasers must use British technical specifications implementing the Essential
Requirements of the EU Directives, wherever relevant. An authority may also accept and
indicate that it is prepared to accept other "equivalent" products.

Outside the essential requirements, an authority may design its own specification where there
are no European specifications, nor British implementing technical specifications. Alternatively,
an authority may also use certain other standards in the following order of priority: -

British standards implementing international standards;
Other British standards and technical approvals;
"Any other standards".

Authorities are prohibited from using technical specifications which refer to goods of a specific
maker or source or to a particular process, particularly to trademarks, patents, types, origin or
means of production unless the reference to a particular maker, source or process is
"indispensable" or is necessary for a sufficiently precise and intelligible specification.

A variation is "a proposal for a product or service which is designed to provide a solution to the
purchasers needs which differs from the solution which the purchaser has specified in the
contract documents”. The Regulations allow consideration of "variations" where the basis of the
award is to be to the "most economically advantageous" offer. The purchaser must state any
minimum requirements in the contract documents and subsequently accept only those
variations that at least meet the minimum requirements.

WHAT YOU CAN DO:

A contracting authority could be willing to accept bids that suggest variations to the goods or
services specified. The opportunity to offer variations must be given to all bidders, and all
bidders must offer a compliant tender as one of their options, for purposes of comparison
and evaluation.
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7.2

7.3

7.4

7.5

7.6

7.7

Award Criteria

A contract can only be awarded on the basis of either the "lowest price" or the "most
economically advantageous"  offer. This will allow consideration of criteria such as the long-
term benefits accruing to the authority, the local economy and the local community.

Under the lowest price award, the local authority must accept the lowest bid that meets the
contract criteria — irrespective of the process or quality of the product.

It would not be right (or legal) to purchase solely on the basis of geography or size. This would
count as discrimination. However the role of the company in their community can be taken into
account provided it can that be shown this is part of the authority’s written policy.

For the "most economically advantageous" basis, a contracting authority may take into account
price as well as other factors such as quality, delivery date or product life, etc. This basis
enables the authority to compare offers in the light of a variety of factors and determine which
offers are the best value for money overall. It can specify a minimum standard for some or all
characteristics sought.

The Directives list a number of criteria that may be taken into account where the most
economically advantageous offer is used as the basis for the award:

For works contracts: price, period for completion, running costs, profitability, technical merit

For supply contracts: delivery date, running costs, cost effectiveness, quality, aesthetic and
functional characteristics, technical merit, after sale service, technical assistance and price

For service contracts: period for completion or delivery, quality, aesthetic and functional
characteristics, and technical merit, after sales services, technical assistance and price

These lists are not exhaustive. It is possible to consider criteria not mentioned in the
Regulations, such as spare parts or security of supply. A local authority may assess additional
criteria or the ‘added value’ which a contractor brings to the contract, including for example,
employee training, use of local sub-contractors, product sourcing and transport considerations.
However, only criteria that relate to the contract awarded are permissible.

When an authority intends to use the "most economically advantageous" offer criteria, the
authority must state the specific factors to be taken into account (price, quality, etc.) and the
basis of award must be included in the Contract Notice. If utilising the most economically
advantageous award criteria, the criteria upon which a decision will be made must be listed in
the contract notice in order of priority. The authority is then bound by these criteria in making the
award, and cannot change them later .

WHAT YOU CAN DO:

A contracting authority should consider the nature of the contract and the value that SMEs
may add to the purpose of the contract in setting out the award criteria. Award decisions
always involve subjective judgement, and usually there is more than one "reasonable”
choice available.

A contracting authority may allow a provider to improve its chances of winning by offering
both a good quality product at a high price, and a lower quality product at a lower price. But
the opportunity to vary the offer must be available to all bidders.
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You must make such criteria clear to all competitors through the contract specification or the
pre-qualifications questionnaire. All suppliers must then be given an opportunity to explain
how they meet the criteria. Electronic submission forms will not be enough — invite suppliers
to supplement their proposals with information relevant to the council’s written policies. For
electronic submissions, this means the forms having the capability to upload free text in
supplementary documents. Best Value means weighing in the balance all the factors before
making purchasing decisions.

Contract Conditions and Performance

8.1 The contract conditions contain information on the way the Authority would like the goods or
services to be delivered. They can contribute to the Best Value agenda through consideration of
how corporate objectives can be achieved through the delivery/implementation of the contract - ie:

how the contractor is expected to interact with the community in which new development is
taking place

how the contractor will respond to enquiries from those seeking employment on site
how will a contractor source his sub-contractors and suppliers;
how a supplier needs to respond to delivery requests or alternative products offered.

The benefit does not have to be monetary, it can be qualitative.

8.2 Contract conditions are obligations relating to the performance of contract. They are part of the
basis on which the bidder tenders, and the successful bidder is required to accept them. As
explained above, if the bidder's offer is based on a change in the contract terms or conditions,
the offer is said to be 'qualified' and should be rejected.

8.3 However, the contract conditions are independent of the assessment of the bidders' capacity to
carry out the work or of award criteria. All bidders are tendering on the basis that they can and
will perform the contract in accordance with its conditions. The public procurement directives do
not currently regulate the execution of public procurement contracts. A contracting authority can
impose contractual clauses relating to the manner in which a contract will be performed,
provided that the conditions do not breach Community law — i.e. do not interfere with the free
movement of goods, people or services, or discriminate between one supplier and another.

8.4 It should be noted that too restrictive conditions might be regarded as anti-competitive and
discriminatory under the Treaty provisions. Beware of conditions which are difficult to measure
and enforce. Remember that conditions which are not relevant or of benefit to the contracting
authority may not be applied.

9 Tendering Procedures
9.1 Prior Indicative Notice (PIN)

9.1.1 At the start of the financial year, if an authority expects to tender for goods or (Part A) services
to a value exceeding the EU thresholds, the authority is required to notify the Office for Official
Publications for the European Communities (OJEC).

9.1.2 There is no obligation to publish a PIN notice for works contracts, although issuing a PIN may
enable the authority to shorten the tender period.

9.2 Contract Notice
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9.21

9.3
9.3.1

8.3.2

9.4
9.4.1

A Contract Notice is the notice that an authority places in the OJEC indicating its intention to call
for tenders for the supply of goods, services or works.

WHAT YOU CAN DO

A contracting authority may advertise the contract in national trade journals or regional
information organizations - provided the advertisement does not appear before the
European notice. Other advertisements must not include more information than is already in
the European notice. The notice must be substantially similar to the model notices that are
set out in the Schedules to the Regulations.

Tender Processes

There are three routes to tendering and awarding contracts under the regulations: -
The open procedure;
The restricted procedure;

The negotiated procedure, divided into
a) the negotiated procedure with advertisement
b) the negotiated procedure without advertisement.

Authorities can choose between the open or restricted procedure depending on which better
suits the purposes of the contract. However, the negotiated procedure may only be used in
limited, defined, cases.

The Open procedure

The Open procedure is principally a single-stage process, in that a contract is openly advertised,
and all potential providers who wish to may submit a tender in response. All criteria for
evaluation and selection of the wining tender must be included in the tender documentation, and
the award criteria must be indicated at the outset. An authority must follow the following steps if
it chooses the open procedure.

Place notice in the European Journal inviting
contractors to apply for tender documents
(A Contract Notice)

v

Send tender documents to all applicants, with
all necessary guestionnaire, etc. to enable the
full evaluation of contractors and tenders
submitted.

v

Upon receipt of tenders, eliminate those that
do not meet all basic qualifications.

v

Evaluate tenders and select the wining bid.

v

Award contract
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9.4.2

9.4.3

9.4.4

9.5
9.5.1

95.2

Under the Open Procedure, there is no pre-qualification stage. The disadvantage of the Open
procedure is that the authority may have to evaluate a large number of tenders from contractors
who do not meet the qualifying criteria.

Individual contracts must be advertised at the start of the tendering procedure through a
"contract notice" to the Office for Official Publications for the European Communities. A form of
notice can be found in the Schedule 2 to the Regulations. The notice must contain all the
information in the model notices, for instance, the specification, the basic contract conditions,
the award criteria, the procedure to be used, and any deposit and guarantees required — and all
information against which the contractor and the tenders will be evaluated. If certain criteria
have not been included in the notice, than it canno t be used to select the winning tender.

The description of products should adhere to the EC "Common Procurement Vocabulary"
(CPV). http://europa.eu.int

The Restricted procedure

The restricted tendering procedure allows the contracting authority to limit the number of
providers invited to tender to those contractors who meet qualifying criteria. The pre-
gualification questionnaire can be used to determine the suitability of the contractor to deliver
the works or service required, and in addition to provide the information required to appraise the
financial viability and technical expertise of the company. The questionnaire can include
questions relating to their environmental policies, their equal opportunities policies and their
approach to employee training, for example. The questionnaire must include all criteria against
which the contractor will be evaluated — bearing in mind that non-commercial criteria may not be
used to eliminate qualifying contractors (section 2.3).

Case study

The London Borough of Havering had a 30-page questionnaire directed to a Management
Development. However, a questionnaire written by Asda only contained two pages.

The following steps must be followed by an authority if it chooses the restricted procedure:

Contract Notice — invitation to apply for pre-qualification document
v
Send pre-qualification questionnaires to all applicants.
\
Receipt of, evaluation and selection of contractors
v
Invitation to Tender to selected Contractors
v
Receipt and evaluation of Tenders
v
Award of Contract
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9.6
9.6.1

9.6.2

9.6.3

9.6.4

10
10.1

Negotiated Procedure

There is a very strong presumption against negotiat ed procedure and should only be
used in limited circumstances. If one wishes to use negotiated procedure, it is prudent to
take legal advice as to whether the circumstances of the contract comes within one of the
exceptions allowed under the regulations.

There are two forms of negotiated procedure, with or without advertisement. The rules that
determine whether one is permitted not to advertise can be complex, but to summarise: -

Negotiated procedure without advertisement is permitted where:

There is only one possible provider because the works, goods or services can only be
provided by a particular provider for technical reasons, reasons connected with the
protection of exclusive rights, or artistic reasons.

There has been a failure of the open or restricted procedure

There is "unforeseeable" urgency for the contract. This must not be attributable to the
authority.

Additional works good or supplies are required because of unforeseen circumstances that
for technical, compatibility or other reasons need to be added to the previous contract. The
rules under which this is permitted differ significantly between works, supplies and service
contracts. This exception should not be used without carefully checking the text of the
regulations themselves.

Supply only - The contract is for goods either as a partial replacement for existing goods or
installations, or as an addition to existing goods or installations.

Supply only good required for research and development

Works and services only - An authority seeks works or services which are a repetition of
those under the original works, and the original contract notice referred to this possibility

In all other cases where negotiated procedure is allowed, the contract must be advertised. To
summarise, these are:

Works and services only - Exceptionally where overall pricing is not possible
Works only contract for research and development

Services only - Exceptionally where the specification cannot be drawn up with sufficient
precision to use one of the other two procedures.

Awarding a contract

The authority may assess whether applicants have sufficient minimum economic or financial
capacity to be considered under open procedure, short listed under the restricted procedure or
considered for an invitation to negotiate. Authorities themselves should set the financial
standards that providers must meet. The list of evidence in the Directive is non-exhaustive.
However, an authority is limited to seeking information which "it considers it needs" to assess
economic and financial standing - for example, the size of turnover or the maximum value of
commitments
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10.2

11
111

11.2

11.3

WHAT YOU CAN DO:

A contracting authority may set its financial requirements in each specific contract according
to the nature, size of the contract, rather than use a common standard. This could avoid the
exclusion of some high quality local SMEs because of their financial status.

A contracting authority may decide it is prepared to accept alternative evidence relating to
financial standing, provided it accepts the same criteria from all applicants. This may enable
more SMEs to tender.

For some SMESs, a contracting authority may check whether there are other resources
available to them for carrying out the works in assessing their financial standing — i.e. parent
company support, performance bonds or parent company guarantees.

An Authority may assess the "Technical Capacity” and “Ability” of the contractor. This allows an
investigation into whether a contractor has the technical and resource capability to perform the
contract. This could include an assessment of skills, tools, manpower and training. "Ability" is
treated as distinct from technical capacity, and assessment of ability is not subject to the
restrictive rules governing technical capacity in general. "Ability" may involve efficiency,
experience, and reliability.

WHAT YOU CAN DO:

Legislation on health and safety or environmental protection should be regarded as part of
‘the ability competently to carry out the necessary operation of the contractor's trade’. It is
particularly important to evaluate bidders' competence on health and safety. Although one
should always insist that contractors accept responsibility for health and safety, this will not
always release the client, or even individual Council employees from the risk of criminal
liability for a contractor's failings.

A condition relating to employment of long-term unemployed persons (which was not
required by law) would not be regarded as relating to technical capacity. However, it may be
possible to require the employment of long-term unemployed as a contract condition relating
to the performance of the contract.

An Authority may request, and take up references from previous clients of prospective
contractors. Reference can include questions related to the contractor’s performance and
expertise.

Failure to appoint

If a bidder offers something that does not meet the specification, or that does not comply with
other requirements relating to the contract the bid is non-compliant and must be rejected. The
same applies to a bid that is conditional on the authority agreeing something different from what
it asked for, such as a change in the contract conditions. In such cases, the bid is said to be
‘qualified'.

If an authority receives no bids, if all bids are irregular or if the bidders are all disqualified, the
authority may use negotiated procedure. If so, there must be no substantial change to the
contract. The alternative is to re-run the entire process.

Starting a procurement process does not oblige an authority to complete it, but if it does abort
procurement, it sends a standard notice of this to the Commission
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12
12.1

13
13.1

14

Approved Lists

An authority cannot require potential providers to be already on its approved list as a
precondition for tendering for work above the relevant threshold. However, for work below the
thresholds an authority may keep lists of contractors/suppliers who have been through a pre-
qualification assessment. This assessment can assist local SMEs to participate in the Tendering
process when contracts that fall below the threshold become available. In compiling such lists
authorities must follow the rules on permissible criteria and evidence laid down in the Directives
and UK Regulations.

WHAT YOU CAN DO:

A contracting authority may prepare an approved list and encourage SMES to register with
them. This may save the cost of tendering for both the SMEs and the contracting authorities.
It may also relieve both the authority and potential bidders from the need to repeat the same
guestionnaire and evaluation processes unnecessarily.

Consortia

Potential contractors may wish to form consortia to submit bids.

WHAT YOU CAN DO:

A contracting authority may consider allowing a consortium without legal status to tender.
This may encourage local SMEs to join forces to bid for and win public sector contracts. It
is normal, though, and a good practice, to require members of a consortium to form
themselves into an entity before they begin to unde rtake the contract work.

Summary

This is a complex area and you may wish to seek expert advice before proceeding. However there are
a few simple principles that will serve as a framework when seeking to include local suppliers within the
procurement processes:

Keep the red tape simple and appropriate to size and significance of contract

Include what the authority wants to achieve within the Contract Specification (having laid the
groundwork within the Corporate Plan, Community Plan and Procurement Strategy)

Avoid ‘one size fits all’ approach to qualifying questionnaire and contract conditions

Keep specification and contract conditions relevant to service, goods or works required
e.g. Seek to achieve environmental or economic objectives within construction contracts
and social benefits within service contracts

Assess contractors for selection on the basis of how they can assist the public body to
achieve its corporate objectives (including supporting a thriving economy) bearing in mind
the size and nature of the businesses available to deliver the requirements of the purchase.

Make information on the authority’s processes, contracts and assistance available, on a
web-site and through a personal contact

Make the strategy explicit and coherent
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APPENDIX

The division of services into "Part A" and "Part B" is:

PART A
. CPC[1]
Category |Services Reference
1. Maintenance and repair of vehicles and equipment gééz 6122, 633,
. . . . . 721 (except

Transport by land, including armoured car services and courier services and

2. : ) . ) X . 71235), 7512,
courier services but not including transport of mail and transport by rail 87304

3. Transport by air but not transport of mail 73(except 7321)
Transport of mail by land, other than by rail, and by air 71235, 7321

5 Telecommunications services other than voice telephony, telex, radiotelephony 759

paging and satellite services

Financial services
(a) Insurance services
6. (b) Banking & investment services 81 (Part) 812, 814
other than financial services in connection with the issue, sale, purchase or
transfer of securities or other financial instruments, and central bank services

7. Computer and related services 84

R&D services where the benefits accrue exclusively to the contracting authority for
8. its use in the conduct of its own affairs and the services are to be wholly paid for |85
by the contracting authority

9. Accounting, auditing and book-keeping services 862
10. Market research and public opinion polling services 864

Management consultancy services and related services, but not arbitration and

11. So .
conciliation services

865, 866

Architectural services: engineering services and integrated engineering services:
12. urban planning and landscape architectural services: related scientific and 867
technical consulting services: technical testing and analysis services

13. Advertising services 871

14. Building-cleaning services and property management services 2230862201 o
15. Publishing and printing services on a fee or contract basis 88442

16. Sewerage and refuse disposal service: sanitation and similar services 94
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PART B

Category |Services

17.
18.
19.
20.
21.
22.
23.
24,
25.
26.
27.

Hotel and restaurant services

Transport by rail

Transport by water

Supporting and auxiliary transport services
Legal services

Personnel placement and supply services
Investigation and security services, other than armoured car services
Education and vocational education services
Health and social services

Recreational, cultural and sporting services
Other services
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64

711

72

74

861

872

873 (except 87304)
92

93

96



